violations of the safeguard notice provisions of section 75.1403 are as
follows:

In MSHA v. Sewell Coal Company, WEVA 79-293, 1 FMSHRC 96 (January 24,
1980), Judge Bernstein affirmed a citation for a violation of section
75.1403-6(b)(3), after finding that a track-mounted, self-propelled personnel
carrier had only two of its four sanding devices in operational working order.
The facts reflected that at the time of the citation, the vehicle was about
to. carry seven men into the mine over some narrow and steep terrain.

In MSHA v. Clinchfield Coal Company, WORT 78-325-P, 1 FMSHRC 25
(January 14, 1980), Judge Steffey affirmed a citation for a violation of
section 75,1403-10, after finding that the last mine car out of a trip of
17 cars being pulled out of the mine by a locomotive failed to have a light
or reflector installed on it as required by section 75.1403-10(a).

In MSHA v. Eastern Associated Coal Corporation, MORG 75-393, IBMA 76-55,
1 FMSHRC 1473 (October 23, 1979), the Commission affirmed a violation of sec-
tion 75.1403, concerning an inoperable parking brake on a track-mounted,
self-propelled personnel carrier (a jitney).

In Consolidation Coal Company v. MSHA, WEVA 79-171-R, 1 FMSHRC 1638
(October 19, 1979), Judge Broderick vacated a withdrawal order after finding
that the period of time fixed for abatement of a violation of section 75.1403
was unreasonable.  However, he found that a safeguard notice issued pursuant
to section 75.1403, requiring the operator to maintain haulage tracks in a
safe workmanlike manner, taken in conjunction with the citation which was
issued by the inspector, constituted a violation of the cited standard,

Petitioner's Arguments

MSHA's arguments in support of the citations issued in this case Include
an admission by counsel that the safety standard is ambiguous.  Even so,
counsel argues that it Is deliberately ambiguous so as to enable an Inspector
to exercise some discretion requiring safeguards on a mine-by-mine basis.
Further, counsel argues that the mine in question has a history of haulage
accidents and haulage violations and that is the reason why the safeguards
for the mine were issued in 1973 and 1974 (Tr. 114).

Turning to the facts of the case, MSHA argues that the safeguard notices
require the respondent to at all times maintain a jack on the locomotive and
to insure that the sanding devices are operational.  Since the inspector noted
the violations approximately 2-1/2 hours into the shift, counsel asserts that
It is not unreasonable to require the locomotive operator to make his preoper-
ational check prior to the beginning of production, particularly where it is
possible for anyone to climb aboard and drive the locomotive away.  Failure to
conduct a preshift inspection of the locomotive would expose that person and
possibly others in the event sand was needed for traction, or the locomotive
derailed and the operator attempted to right It by lifting it manually (Tr.
115-118).  Since the locomotive was not provided with a jack, and two of its

2548 Laughlin Steel Corporation, PITT 77-31-P (March 24,  1979),  where he
